
.,/" ,'::\/ ~')

,"

~:.I111111t :.}
l'v .•11 ~1r.\'

L:.S.OEP\RnIE:"I1T OF HOL:SING .\:-.10 l'RB.\N OEVELOP\IENT
WASHINGTON, DC 20410-8000

Office of Housing

Mr. Neil Jasey
Commissioner
New Jersey Department of Banking and Insurance
PO Box 040
Trenton, NJ 08625

RE: The Secure and Fair Enforcement for Mortgage Licensing Act of 2008

Dear Commissioner Jasey:

The Secure and Fair Enforcement for Mortgage Licensing Act of2008 (the SAFE
Act) was enacted on July 30,2008, as part of the Housing and Economic Recovery Act of
2008. The SAFE Act is designed to enhance consumer protection and reduce fraud by
encouraging states and U.S. territories to establish minimum standards for the licensing
and registration of certain mortgage loan originators and for the Conference of State
Bank Supervisors (CSBS) and the American Association of Residential Mortgage
Regulators (AARMR) to establish and maintain a nationwide mortgage licensing system
and registry for the residential mortgage industry.

Pursuant to our responsibilities under the SAFE Act, the U.S. Department of
Housing and Urban Development (HUD) has conducted a preliminary review of the
licensing and registration legislation adopted hy your jurisdiction. In order to assist your
jurisdiction's efforts at compliance, enclosed for your review is our side-by-side
comparison chart of provisions in your statute that appear to be inconsistent with, or at a
minimum raise questions regarding compliance with, the SAFE Act. This chart is not a
determination of your jurisdiction's compliance with the minimum requirements of the
SAFE Act. Rather, HUD has provided this preliminary review as a tool to help identify
specific areas of your statute that may require legislative or regulatory changes or
clarification. In connection with this preliminary review, HUD also notes that your
statute authorizes the implementation of SAFE Act requirements through regulatory or
administrative means. Therefore, a determination of compliance with the minimum
provisions ofthe SAFE .vct will require HUD review ofthose regulations or
administrative actions.

III addition. III D's proposed Sr\[-E rcgulurions were published III the Federal
Register on December 15, 2009, tor a flO-day comment period. a link tor which is
provided here: htrp.. \\ ww .hud.govo tficcs. hsg' ramh.safe.safcprule.pdf This proposed
rule provides a derailed interpretation ofthe SAFE Act's minimum standards that
jurisdictions would be required to meet when registering and licensing loan originators.
The Department specifically requests your comments on the proposed rule in accordance
with the instructions provided in the preamble. Until these rulemuking procedures are
complete through HeD's issuance of a final rule, these regulations are subject to change
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ami are not provided as a direct measure of your jurisdiction's current efforts at

compliance.

In order to facilitate a faster response to your questions and concerns, the
Department has assigned a SAFE Act Specialist to act as the primary point of contact for
your jurisdiction. The specialist assigned to work with your jurisdiction is:

Kevin Stevens
Phone: (202) 402-4317
Email: Kevin.L.Stcvcns@huu.gov

Please feel free to give Kevin a call if you have any questions or concerns. In
addition, you can provide the specialist with any information that you believe would be
important for HUD's consideration in assessing your state's compliance with the SAFE
Act.

Sincerely, _, -::

~&:0- ~~
William W. Matchneer III
Associate Deputy Assistant Secretary for

Regulatory Affairs and Manufactured Housing

Enclosure



NEW JERSEY SAFE ACT LEGISLATION
January 15,2010

1.

"Secondary mortgage loan" means a loan
made to an individual, association, joint
venture, partnership, limited partnership
association, limited liability company, trust,
or any other group of individuals, however
organized, except a corporation, which is
secured in whole or in part by a lien upon any
interest in real property, including but not
limited to shares of stock in a cooperative
corporation, created by a security agreement,
including a mortgage, indenture, or any other
similar instrument or document, which real

Defmitions-
(C.17:11C-53) Sec. 3
"Residential mortgage loan" means any loan
primarily for personal, family, or household
purposes that is secured by a mortgage, deed
of trust, or other equivalent consensual
security interest on a dwelling, as defined in
section 103(v) of the Truth in Lending Act,
Pub.L.90-321 (15 UOS.C. s.1602(v», or
residential real estate upon which is
constructed or intended to be constructed a
dwelling.

12 l,J.S.C. §5102
(3) LOAN ORIGINATOR
(A) IN GENERAL.- The term "loan
originator"
(i) means an individual who-
(I)takes a residential mortgage loan
application; and
(II) offers or negotiates terms of a residential
mortgage loan for compensation or gain;

* * * *
(8) Residential mortgage loan. The term
"residential mortgage loan" means any loan
primarily for personal, family, or household
use that is secured by a mortgage, deed of
trust, or other equivalent consensual security
interest on a dwelling (as defined in section
103(v) of the Truth in Lending Act [15 uses
§ 1602(v)]) or residential real estate upon
which is constructed or intended to be
constructed a dwelling (as so defined).

New Jersey defines a mortgage loan
originator using the term "residential
mortgage loan." New Jersey also has
a definition of "secondary mortgage
loan," which states that certain loans
under the definition are not subject to
New Jersey's act.

This may be construed to mean that
an individual that meets the definition
of mortgage loan originator but that
performs these services only on
"secondary mortgage loans" would
not be required to obtain a license.
This appears to be inconsistent with
the SAFE Act.
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property is subj ect to one or more prior
mortgage liens and on which there is erected
a structure containing a one, two, three, or
four family dwelling, as defined in section
103(v) of the Truth in Lending Act,
Pub.L.90-321 (15 D.S.C. s.l602(v)), a
portion of which structure may be used for
nonresidential purposes, except that the
following loans shall not be subject to the
provisions ofthis act: (1) a loan which is to
be repaid in 90 days or less; (2) a loan which
is taken as security for a home repair contract
executed in accordance with the provisions of
the "Home Repair Financing Act," P.L.1960,
c.41 (C.17:16C-62 et seq.); or (3) a loan
which is the result of the private sale of a
dwelling, if title to the dwelling is in the
name of the seller and the seller has resided
in that dwelling for at least one year, if the
buyer is purchasing that dwelling for his own
residence and, ifthe buyer, as part of the
purchase price, executes a secondary
mortgage in favor ofthe seller.
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2. Exemptions- (C.17:11C-55(5)) See 5. No similar language. Only individuals are subject to the
e. Any employer, other than a residential SAFE Act's licensing requirements.
mortgage lender, who provides residential To the extent that New Jersey applies
mortgage loans to his employees as a benefit these exemptions only to companies
of employment which are at an interest rate and not individuals, the exemptions
which is not in excess oftheusury rate in provided in NJ's law would not differ
existence at the time the loan is made, as from the SAFE Act and HUD's
established in accordance with the law of this proposed rule. However, these
State, and on which the borrower has not exemptions appear to be inconsistent
agreed to pay, directly or indirectly, any with the requirements of the SAFE
charge, cost, expense or any fee whatsoever, Act to the extent that they could be

I otherthan that interest. read to exempt individuals from the
SAFE Act's licensing requirements.

f. The State of New Jersey or a municipality, The SAFE Act and HUD' s Proposed
or any agency or instrumentality thereof, Rule do not provide for such
which, in accordance with a housing element exemptions.
that has received substantive certification

I fromthe Council on Affordable Housing
pursuant to the "Fair Housing Act," P.L.1985,
c.222 (C.52:27D-301 et al.), or in fulfillment
of a regional contribution agreement with a
municipality that has received a certification,
employs or proposes to employ municipally
generated funds, funds obtained through any
State or federal subsidy, or funds acquired by
the municipality under a regional
contribution agreement, to finance the

I provision ofaffordable housing by extending
loans or advances, the repayment of which is

I secured by alien, subordinate to any prior
lien, upon the property that is to be
rehabilitated.
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3. C.17:11C-55(5) Defmitions 12 U.S.c. § 5102 The SAFE Act's definition ofloan
d. A person licensed as a real estate broker or (3) Loan Originator ... originator excludes licensed real
salesperson pursuant to R.S.45:15-1 et seq., (A) In General. - The term "Loan Originator"- estate brokers who only perform real
and not engaged in the business of a (iii) does not include a person or entity that only estate brokerage activities. New
residential mortgage lender or residential performs real estate brokerage activities and is Jersey's statute defines real estate
mortgage broker. Any person holding a licensed or registered in accordance with broker to include persons that perform
license under this act as a residential

applicable State law, unless the person or entity is the activities of a mortgage loancompensated by a lender, a mortgage broker, or
mortgage lender or broker shall be exempt other loan originator or by any agent of such originator. To the extent that this
from the licensing and other requirements of lender, mortgage broker, or other loan originator; provision would allow real estate
R.S.45:15-1 et seq. in the performance of **** brokers to engage in the business of
those functions authorized by this act. (D) Real Estate Brokerage Activity Defined.- loan origination, this provision

The term "real estate brokerage activity" appears to be inconsistent with the
R.S.45:15-1 (New Jersey Revised Statute): means any activity that involves offering or SAFE Act.
No person shall engage either directly or providing real estate brokerage services to the
indirectly in the business of a real estate public, including-
broker, broker-salesperson or salesperson, (i) acting as a real estate agent or real estate
temporarily or otherwise, and no person shall broker for a buyer, seller, lessor, or lessee of
advertise or represent himself as being real property;
authorized to act as a real estate broker, (ii) bringing together parties interested in the
broker-salesperson or salesperson, or to sale, purchase, lease, rental, or exchange of
engage in any of the activities described in real property;
R.S.45:15-3, without being licensed so to do (iii) negotiating, on behalf of any party, any
as hereinafter provided. portion of a contract relating to the sale,

purchase, lease, rental, or exchange of real
(R.S.45:15-3): - property (other than in connection with
A real estate broker, for the purposes of this providing financing with respect to
article, is defined to be a person, firm or any such transaction);
corporation who, for a fee, commission or (iv) engaging in any activity for which a
other valuable consideration, or by reason of person engaged in the activity is required to
a promise or reasonable expectation thereof, be registered or licensed as a real estate agent
lists for sale, sells, exchanges, buys or rents, or real estate broker under any applicable
or offers or attempts to negotiate a sale, law; and
exchange, purchase or rental of real estate or (v) offering to engage in any activity, or act
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an interest therein, or collects or offers or
attempts to collect rent for the use of real
estate or solicits for prospective purchasers or
assists or directs in the procuring of prospects
or the negotiation or closing of any
transaction which does or is contemplated to
result in the sale, exchange, leasing, renting
or auctioning of any real estate or negotiates,
or offers or attempts or agrees to negotiate
a loan secured or to be secured by
mortgage or other encumbrance upon or
transfer of any real estate for others, or
any person who, for pecuniary gain or
expectation of pecuniary gain conducts a
public or private competitive sale of lands or
any interest in lands. In the sale of lots
pursuant to the provisions of this article, the
term "real estate broker" shall also include
any person, partnership, association or
corporation employed by or on behalf of the
owner or owners of lots or other parcels of
real estate, at a stated salary, or upon a
commission, or upon a salary and
commission, or otherwise, to sell such real
estate, or any parts thereof, in lots or other
parcels, and who shall sell or exchange, or
offer or attempt or agree to negotiate the sale
or exchange, of any such lot or parcel of real
estate.

inany capacity, described in clause (i), (ii),
(iii), or (iv).

Proposed Rule §3400.103(e). Individuals
required to be licensed by states.
The only exemptions to the state-license
requirements, provided in the Proposed Rule,
would be the following:
(1) An individual who performs only real
estate brokerage activities and is licensed or
registered in accordance with applicable state
law, unless the individual is compensated
directly or indirectly by a lender, mortgage
broker, or other loan originator or by an agent
of such lender, mortgage broker, or other
loan originator;
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